REPUBLIC OF SERBIA




PROTECTOR OF CITIZENS




17-32/10






Belgrade

Ref. No. 6884
    Date: 4 May 2010







ADMINISTRATION FOR COMMON 







SERVICES OF STATE AUTHORITIES







REGISTRY OFFICE







Received on 6 May 2010







127
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HJC

Dear Ms Mesarović and Council Members,

The Protector of Citizens (PoC) has received a significant number of complaints from the former, non-reelected holders of judicial function and a smaller number of complaints from the citizens who applied for the first time for a judicial function (over 100 as of the date of this letter), by which they request this body to protect the complainants’ guaranteed rights and challenge the legality and regularity of the process of deciding on those rights by issuing a Decision on the Election of Judges to the Permanent Tenure in the Courts of General and Special Jurisdiction No. 06-00-0034/2009-1 of 16 December 2009, published in the Official Gazette of RS, No. 106/2009 of 17 December 2009 and the Decision of HJC No. 06-00-37/2009-1 of 25 December 2009, on the basis of which their judicial function was terminated on 31 December 2009. 

The complaints of non-reelected former judges state that the Decision on the Election of Judges to the Permanent Tenure in the Courts of General and Special Jurisdiction does not include particular reasons for which their judicial function was terminated, i. e. there is no explanation, while the Decision on Judicial Function Termination of 25 December 2009 contains the identical explanation for all judges – statement that they have not fulfilled the requirements to be elected in the court they applied for, as prescribed by Article 45 of the Law on Judges (LoJ) (Official Gazette of RS, Nos. 116/2008, 58/2009 and 104/2009 and Articles 1, 13 and 14 of the Decision of Establishing Criteria and Standards for the Assessment of Expertise, Qualifications and Integrity for the Election of Judges and Presidents of Courts (Official Gazette of RS, No. 49/2009). The complainants point out that the Decision lacks any facts or reasons for the non-reelection, but instead, the names of 837 candidates were listed along with the general explanation. 

It has been noticed that the Decisions issued by the HJC do not include instructions on legal remedies, despite the fact that Article 148, Paragraph 2 of the Constitution of the Republic of Serbia (Official Gazette of RS, No. 98/2006) and Article 99, Paragraph 1 of the Law on the Constitutional Court (Official Gazette of RS, No. 109/2007) proclaim the right to legal remedy, i. e. an appeal to the Constitutional Court, while Article 17, Paragraph 2 of the Law on HJC (Official Gazette of RS, No. 116/2008) stipulates that the Council’s decisions must be explained when a legal remedy is allowed against them and when it is prescribed by law and the Rules of Procedure. Hence, the complainants believe that such acting has violated their right to appeal or other legal remedy against a decision on their rights, obligations or statutory interests (Article 36, Paragraph 2 of the Constitution) as well as their right to effective legal remedy (Article 13 of the European Convention for the Protection of Human Rights and Fundamental Freedoms – Law on Ratification, Official Gazette of FRY – International Treaties, No. 9/2003, 5/2005 and 7/2005).    

It is pointed out in the complaints that deciding within a reasonable time represents an integral element of the right to a fair trial, and that an unreasonable time can be considered a period which is too long, but also the one which is too short and hence the complainants have expressed their objections to the duration of procedure of considering individual complaints at the meetings of the HJC. The complainants explain this objection by stating that at the 19th and 21st meetings of the HJC, the average time of 20 seconds per applicant was available to the Council for examining the candidates’ personal and professional biographies, their performance in 2006, 2007 and 2008, their average three-year performance, the opinions about the candidates for whom the opinions were requested and for considering the candidates’ applications; this has been concluded by comparing the number of candidates with the duration of meetings, the facts that were learned from the publicly available documents.       

The National Council of Macedonian National Minority also addressed the PoC with a complaint and pointed out that the HJC had not taken into consideration the structure of population in certain parts of the Republic in passing a decision on the election of judges. Starting from the principle of equality in exercising public functions, proclaimed by Article 77 of the Constitution and taking into account the prohibition of discrimination referred to in Article 46, Paragraph 2 of the LoJ and other national and ratified international regulations, that National Council stressed that not a single judge from among the Macedonian minority members had been elected in the territory inhabited by this minority.     

In addition to addressing this body, the complainants used their right to seek legal protection from the Constitutional Court of the Republic of Serbia.  

In addition, in order to protect their rights, the complainants addressed the Commissioner for Information of Public Importance and Personal Data Protection, who issued decisions within its purview ordering necessary measures for providing the availability of relevant information for each candidate and the public. 

Having reviewed the filed complaints, the PoC has assessed that the complainants complain about two types of violation of their rights: violations concerning the principle of good administration and substantial violation of the right to assume public functions under equal conditions (the PoC believes that “under equal conditions” does not mean that only those who are in the same legal situation must enjoy equal legal treatment, but also that those who are in different legal situation cannot have equal legal treatment).     

It is undisputable that our legal system envisages that legal protection of complainants against judicial function termination or re-election to judicial function which resulted in judicial function termination shall be provided in a legal procedure before the Constitutional Court of the Republic of Serbia. The individuals whose rights are decided about by such type of authority are, in any democratic country governed by rule of law, allowed to have the most objective, complete, fair legal procedure available in that particular country.    

For that reason, and bearing in mind the provision of the Law on the PoC that stipulates that the complainant is obliged to endevour to protect his/her rights in an appropriate legal procedure before filing a complaint (Article 25, Paragraph 3 of the Law), the PoC has assessed that the filed complaints are premature as regards the part related to the election to function and termination of that function, and will not act upon them. 

However, Article 25, Paragraph 5 of the Law on the PoC prescribes that, exceptionally, the PoC may initiate procedures even before all legal remedies have been exhausted if the complainant would sustain irreparable damage or if the complaint is related to violation of the principle of good administration, particularly incorrect attitude of administrative authorities towards the complainant, untimely work or other violations of the rules of ethical conduct by the employees of administrative authorities (the Law on the PoC defines “administrative authorities“ as all state administration bodies and other bodies and organisations, enterprises and institutions vested with public authority – Article 1, Paragraph 1).

Given that one part of the complaints refers to the alleged violation of the principle of good administration and that legally prescribed requirements have been met, we hereby inform you about the initiation of the procedure of controlling the legality and regularity of the work of HJC concerning the respect for the principle of good administration. In this procedure, the PoC will not be determining and assessing the fact whether a lawful and correct decision on re-election or non-re-election to judicial function has been made in each individual application case. The course and the outcome of this procedure does not prejudge, in any way, the outcome of the procedure/s before the Constitutional Court nor does it determine whether possible flaws in the field of good administration were relevant to the substantial matter of the legality of election or non-election of individual complainants and if they were, to which extent. 

For the purpose of determining all the facts and circumstances decisive for the assessment of the merits of complaints regarding respect for or violation of the principle of good administration, please give your statement, without delay, but at the latest within 21 days of receiving this notification, about the following facts and circumstances:

1. The reasons for which the decisions issued upon applications for judicial functions do not include an instruction on legal remedy.

2. Were the candidates, who had previously exercised judicial function and to whom a legally prescribed presumption of competence applied, given the opportunity during the procedure to give a statement before the Council about the circumstances that invalidate that presumption and if not, for what reasons; what are the reasons for not including in the decision on (non)election issued to these candidates an explanation about the facts that served as a legal basis for invalidating the presumption of competence (having in mind that in certain courts, where the former judges applied for re-election, not all the vacancies for judges were filled, which leads to a conclusion that they were not elected because they did not meet the prescribed requirements). 

3. How was the decision/making process organised and how long did it last, which can indicate the attentiveness in considering individual applications.

4. Have the measured ordered by the Commissioner for Information of Public Importance and Personal Data Protection been implemented fully and efficiently?     

The national legal system protects the guaranteed rights of national minorities, inter alia through the obligation of ensuring equal representation of national minority members in state  bodies and public services.

Having in mind the legally prescribed obligation of this body to provide protection and promotion of the rights of national minorities, please inform us at the same time whether, and in which way, the HJC ensured the representation of national minority members in certain territories.   

Upon receiving your response, this body will decide about further actions within its purview and inform you thereof.

Respectfully Yours,

PROTECTOR OF CITIZENS

Saša Janković

 (sign)

(seal)

SENT TO:

· HJC

· Individual complainants

· Constitutional Court of Serbia, for reference purposes

· Commissioner for Information of Public Importance and Personal Data Protection, for reference purposes

· Judges Association of Serbia, for reference purposes

